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Introduction

This policy will become effective on ???

On 7 April 2014, the Isle of Wight Council adopted Schedule 4 of the Local Government
(Miscellaneous Provisions) Act 1982 which enables licensing authorities to regulate street
trading activities.

On 30 June 2014 the Council’s Licensing Committee resolved that all current and future:
Roads,

Streets,

Footways,

Beaches,

Service areas (as defined by section 329 of the Highways Act 1980), and

All other land to which the public have access without payment on the Isle of Wight are to
be designated as “consent streets” for the purposes of Street Trading as defined by
schedule 4 of the Local Government (Miscellaneous Provision) Act 1982.

This policy will therefore outline how consent can be obtained and the processes that will be
followed.

Any departure from this policy must be justified in writing and approved by a member of the
Consumer Protection Management Team.

This policy will be reviewed every five years.

All legislative amendments will be made automatically; all other changes will be subject to a
twenty-eight-day consultation period.

In most cases decisions will be made by officers based on the evidence before them. In the
event that a decision cannot be made the matter will be referred to the Licensing Sub
Committee.

Street trading consent does not provide an outright permission for a trader to operate; they
must still obtain permission from the relevant landowner and must still comply with all other
relevant legislation.

Definitions

The following definitions will provide clarification for the purposes of this policy.

The Act
This refers to the Local Government (Miscellaneous Provisions) Act 1982.

Policy
This refers to the Isle of Wight Council’s Street Trading Policy.

The Council
This means the Isle of Wight Council.

Street Trading
As defined in the Act, street trading refers to the selling or exposing or offering any article
(including a living thing) for sale in a street.
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Street

For the purposes of street trading a Street includes:

a) any road, footway, beach or other area to which the public have access without payment;
and

b) a service area as defined in section 329 of the Highways Act 1980.

Prohibited Street
Means a street in which street trading is prohibited.

Consent Street
As defined in the Act, a consent street is a street in which street trading is prohibited without
the consent of the Council.

Consent
A written document issued by the council, granting permission for street trading activities,
which may be subject to conditions.

Exempt Trading Activities

The Act provides the following exemptions:

a) trading by a person acting as a pedlar under the authority of a pedlar’s certificate granted
under the Pedlars Act 1871

b) anything done in a market or fair the right to hold which was acquired by virtue of a grant
(including a presumed grant) or acquired or established by virtue of an enactment or
order

¢) trading in a trunk road picnic area provided by the Secretary of State under section 112 of
the Highways Act 1980

d) trading as a news vendor (as defined in paragraph 1(3) of the Schedule)

e) trading which is carried on at premises used as a petrol filling station or is carried on at
premises used as a shop or in a street adjoining premises so used and as part of the
business of the shop

f) selling things, or offering or exposing them for sale, as a roundsman

g) the use for trading under Part VIIA of the Highways Act 1980 of an object or structure
placed on, in or over a highway

h) the operation of facilities for recreation or refreshment under Part VIIA of the Highways
Act 1980

i) the doing of anything authorised by regulations made under section 5 of the Police,
Factories, etc. (Miscellaneous Provisions) Act 1916.

The licensing authority has also determined that consent will not be required for the following

activities on the Isle of Wight:

a) Car boot sales
(A group of individuals who sell their own unwanted or used belongings from their own
vehicle. Consent will not be required to carry on such an activity. The Car Boot sale
organiser will have overall responsibility to ensure that no commercial stalls trade at their
car boot sale.)

b) Articles being sold from within the curtilage of residential premises, e.g., private
garage/house sales.

c) Articles being sold from within a car park intended for the customers of the business and
only where the sale of goods takes place from within the curtilage of that premises, where
the landowner has the right and ability to prohibit public access.
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In these circumstances street trading consent is not required, however permission must be
obtained prior to trading from the landowner, which includes if the land is highway or any
land owned by the council.

Permission may also be required for placing items on the highway (see the relevant street
furniture/pavement licensing policies) and items may be removed by the Highways Authority
if an obstruction is caused.

Consent also cannot be issued for any trading in a highway to which a control order under
section 7 of the Local Government (Miscellaneous Provisions) Act 1976 is in force, other
than trading to which the control order does not apply.

Trading Location

The Council does not maintain a list of acceptable places to trade, nor does it have any such
places ear marked for traders to use. It is the responsibility of an applicant to find a suitable
location that meets this part of the policy and make an application for a consent to trade
there.

Council Owned Land

There are areas where the council will not normally give permission for street trading. A full

list is available from the licensing department. These areas include:

a) Council owned car parks

b) Council owned beaches and slipways

¢) Council controlled Esplanades other than predetermined locations

d) Designated ‘on street’ parking spaces, unless a temporary road closure order and parking
suspension order has been issued.

In some circumstances permission maybe granted for special events or new commercial
opportunities.

Access Without Payment

The Act includes that a street is “land to which the public have access without payment”,
therefore, if an entrance fee is charged, street trading consent would not be required. Whilst
the Act uses the concept of access without payment to distinguish between the public and a
private class of individuals. It is the Council’s responsibility and duty to protect the public,
whereas those who have paid to enter onto private land are expected to be protected by the
landowner. Occupiers of land are expected to safeguard those that they allow to enter on to
their land from injury or harm.

However, the Council does not believe this to be as straightforward a distinction as it may
seem. The purpose of regulating street trading is to protect the public in situations where an
operation carried out for profit could cause harm. It would undermine parliament’s intention
in setting the Act and the Council’s duties to protect the public if ‘token’ payments resulted in
traders avoiding regulation.

Therefore, officers expect that an area that is normally open to the public that is being closed
off and deemed private where trading is taking place, will be clearly delineated and fully
enclosed either by natural boundaries or by temporary constructed robust fencing in order to
prevent the public from accessing the area without a ticket or payment on the gate and for
this to be managed to prevent access without payment.
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When considering the above the Council will make a judgment on the individual facts and
merits of a case bearing in mind the objectives of this Policy.

Types of Street Trading
The licensing authority will issue three different kinds of consent for street trading activities.

A Market

Three or more traders operating in the same location at the same time (including as part of
an event). The person who organises the market and has overall control of who trades there
will be the Market Organiser who would apply for consent and would request the maximum
number of stalls they wish to propose. Each market trader will provide the relevant details to
the organiser as part of the application process, which would be provided to the Council at
least two weeks before the market is due to commence. If, when it comes to issuing consent
there are less than the number of stalls originally proposed, the applicant will only need to
pay the fees for the number required.

For these types of events the council will accept one application from the person organising
the event. The application will list full details of each trader (for each trader a separate form
will need to be completed) attending the event and the consent will be issued to the
organiser of the event with each individual stall holder listed. The event organiser is
responsible to ensure all traders are aware of all conditions attached to the consent and that
these are being complied with.

Static Trader

A trader who trades from one predefined location. Static trader applications can specify up to
seven locations they wish to trade from; the application must be accompanied by a schedule
of the trading pattern. Traders holding a static trading consent will only be permitted to trade

on the sites applied for and at the times specified in their application.

Mobile Trader

This refers to a trader who moves from street to street stopping for customers where
necessary and where trading in any location, doesn’t normally exceed 60 minutes. Traders
will not normally be permitted to return to the same location within two hours from the
departure time.

Car Sales

This refers to vehicles located on the highway and advertised for sale (this includes signs
displayed that name an individual or business or any other notice designed to indicate the
vehicle is for sale).

The licensing authority will not normally grant street trading consent to sell cars, however
any application for consent submitted will be assessed on its individual merits.

If anyone sells, offers, or exposes a vehicle(s) for sale on the public highway and street
trading consent has not been given, enforcement action may be taken against them under
the Act and/or under the Highways Act 1980 as well as the Clean Neighbourhoods and
Environment Act 2005. For the purposes of this part of the policy, public highway includes
footpaths and adjacent verges and public open land as well as the road itself; it does not
include private land. Where any vehicle is offered for sale on the highway that is not taxed
or insured, it may also be referred to the DVLA Enforcement Team.
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Consumer Choice

The Council wishes to encourage and allow a wide range of activity subject to it not
undermining the objectives of this Policy. Providing a wide range of consumer choice will
hopefully inspire creative and innovative traders, reflecting the Council’s identity and cultural
heritage and contribute to thriving and vibrant town centres.

However, all products sold must reach the same level of standard as those sold from any
other outlet and the protections set out in consumer legislation apply.

Fair business practice

The Council recognises that in some instances it is appropriate to allow ‘market forces’ to
dictate the success or failure of a business venture but also recognises that in comparison
with a fixed shop, a street trading business may have reduced overheads in terms of not
having to pay rent, business rates or require planning permission.

The Council wishes to protect its high streets and town centres whilst at the same time
encouraging more vibrant town centres. It would be unfair to allow a street trader to take
advantage of the benefit of their lower overheads to operate near to a fixed premises selling
similar produce at a lower cost.

Trading near to other street traders is not automatically precluded. In fact, it could evidence
that an area is suitable depending on the type of commercial activity occurring and that of
the proposed street trader. However, consent is unlikely to be granted within 50 metres of an
existing street trader unless the location is suitable for more than one. Traders must also be
open to ‘market forces and consumer choice. No trader will be given trading rights over an
extended area beyond their immediate trading vicinity.

The Council may depart from the above policy where it is considered reasonable to do so in
order to permit special events or markets of a limited duration.

Determining Suitability of Applicants

Street Traders and their commercial activities are often subject to minimum levels of
supervision. They interact closely with members of the public and it is important that the
public, especially vulnerable people are protected from harm, and from those who may harm
them, wherever possible.

The Council will refer to the Isle of Wight Council’s Policy Relating to the Relevance of
Convictions for Hackney Carriage/Private Hire Drivers, Pleasure Boatmen and Street
Traders when determining whether a new applicant, consent holder or their employee is
suitable to hold a Street Trading Consent.

In considering evidence of an applicant’s good character and fitness to hold an authorisation,
where previous convictions or other information relating to criminal matters is disclosed, the
Council will consider the nature of the offence, when it was committed, the date of the
conviction, the applicant’s age when the offence was committed, and any other factors which
might be relevant.
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Multiple offences or a series of offences over a period of time are likely to give greater cause
for concern and may demonstrate a pattern of inappropriate behaviour, which will be taken
into account.

The Council seeks to minimise risks associated with children and young persons and for that
reason a more serious view will be taken where offences involve children or young persons.

Whilst the guidelines may suggest particular periods where an application is unlikely to be
granted the Council may only take into account matters which are unspent under the
provisions of the Rehabilitation of Offenders Act 1974

Applications
Under the Act, consent cannot be granted to anyone under 17 years old.

When traders are considering purchasing vehicles or equipment to use whilst trading, the
council encourages them to consider using 100% electric or other green energy powered
vehicles and equipment. By using these vehicles and equipment not only will this help reduce
fuel and servicing costs, but it will also contribute towards both the national and local Climate
Change agendas.

Traders should consider implementing incentives for refill products and ensure that
polystyrene and plastic product coverings, packaging and single use flatware are not used.

9.5 The Council has not set a limit on the number of street traders of a particular kind.

9.6

9.7

9.8

Applications must be received by the licensing authority at least 2 months and not more than 6
months prior to the date on which the trader wishes to commence trading.

Completed application forms must be submitted to the licensing authority and accompanied by

the following:

a) At least 25% of the application fee

b) Plan(s)/maps, drawn to scale and showing the exact location and the proximity to nearby
retail premises and/or other street traders. If a map is not supplied, an inspection of the
site may be carried out by the Highways Authority and the cost of which shall be paid by
the applicant.

c) Photographs showing the front and side elevation of any trading vehicle/stall including all
signage. In cases where the applicant has not yet purchased the vehicle/stall, sketches or
pictures and the dimensions of the proposed vehicle, unit or stall will be sufficient.

d) Alist/menu of items proposed to be sold.

e) Details of any equipment which will be used in the proposed activity e.g., fryers,
generators etc.

f)  Confirmation from the Council’s Development Control Department detailing whether
planning permission is required or not.

g) Written permission from the landowner.

Applicants must also:
h) Publish a notice in a local newspaper within ten working days of the street trading
application being submitted to the licensing authority
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Display an A4 notice at (or as near as possible to) the proposed street trading location(s)
from the day after submission of the application to the licensing authority, which must
remain in place for the duration of the consultation period [so far is reasonably
practicable]

(item b is not applicable to Mobile Traders)

The notice referred to above must contain the following information:

i) Atitle — New Street Trading Consent Application

k) Name of the Trader

[) Exact proposed trading location(s) or indication that the trader is proposing to be Mobile

m) The dates or days and times of the proposed street trading

n) Items proposed to be sold

0) Start and end date of the consultation period

p) Details of where any representations should be sent

g) A template for the notice is available from the Licensing Department or a fee will be
charged for producing the notice.

9.10 The notice to be displayed at the proposed trading locations must be printed on pale green

coloured paper with text of at least font size 16.

9.11 The following must also be submitted to the licensing authority before an application can be

determined and consent issued:

a) Public liability insurance certificate covering the trading activities for a minimum amount
of £10 million (in relation to markets, this will be provided by individual traders via the
market organiser unless there is a policy in place covering the whole market).

b) A Basic Criminal Record Disclosure Certificate from the Disclosure and Barring Service
(DBS) that is not more than 1 calendar month old for the applicant and any person/s that
will be assisting on a regular basis for any application that exceeds 7 days.

9.12 Failure to comply fully with the application requirements in this section may render the

10.

10.1

10.2

10.3

10.4

application invalid.

Renewal Applications

A renewal application must be submitted to the licensing authority at least 7 calendar days
prior to the renewal date.

The application must be accompanied by:

a) At least 25% of the application fee

b) Public liability insurance certificate covering the trading activities for a minimum amount of
£10 million (in relation to markets, this will be provided by individual traders via the
market organiser unless there is a policy in place covering the whole market).

c) Written permission from the landowner (if the land is not owned by the local authority).

Additional Requirements at Renewal Every 3 Years:

a) A Basic Criminal Record Disclosure for the consent holder and any persons that assist on
a regular basis from the Disclosure and Barring Service that is not more than 1 calendar
month old.

b) Up to date photograph of the trading unit. (Not required for Market Consents)

Failure to comply fully with the application requirements in this section may render the

application invalid.

Street Trading Policy 25 Page 10 of 16
. Isle of Wight
Version 1 — Draft Council



Isle of Wight
Council

11. Streamlined Process for One Off or Annual Events

11.1 A streamlined process for obtaining a one/two-day street trading consent for individual static
traders and markets not exceeding 5 stalls has been introduced. This is not a way for
applicants to circumvent the existing system but to reduce costs and some of the
administrative burden for small one off or annual events.

11.2  Officers retain the right to require the full process to be followed if they are not satisfied that
it is appropriate for the reduced process to apply, or if there have previously been issues or
concerns raised around a particular event.

11.3 If a small annual event is authorised under this process and is successfully run then it is
likely that the same process will be applied the following year in relation to the renewal.

11.4 The streamlined process provides:
A 7-day consultation period. However, applications without exception must be made a
minimum of 8 days before the event.
Removes the requirement for applications to be advertised in the newspaper or on site.
Removes the need for a DBS certificate to be submitted for a one off event.
Requires consultation only with responsible authorities and not the public as the duration of
the event will not give rise to any long term negative effects. Any complaint received
resulting from trading will be dealt with appropriately and will considered if further
applications are made in the future.

11.5 In order for this process to apply all relevant documentation and the full fee must be paid at
the time of making an application.

12. Consultation

12.1 New applications will be subject to a period of consultation regarding the proposed trading
activities. The consultation period will be 21 calendar days for a new application and 7
calendar days for a renewal application. In some special circumstances the duration of the
consultation period may be varied with the authorisation of a member of the Consumer
Protection Management Team.

12.2  Applications will usually be made available to view online at the Council’s website for the
duration of the consultation period.

12.3 The following organisations will be notified of applications and will be able to provide
representations:
e Local Elected Member
¢ The relevant Parish or Town Council or any other entity operating in this capacity
e Fire Authority

Hampshire & Isle of Wight Constabulary

Planning Authority

Environmental Health

Licensing Authority

Highways and Parking Services

Isle of Wight Council Commercial Activities Department/Parks and Esplanades

12.4 The licensing authority will also accept relevant representations from any other party, which
will be considered.
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Representations must be made in writing and must include all of the following:

a) The name, address and contact information of the person or organisation making the
representations

b) The name of the premises and/or application reference number to which the
representations relate

¢) The likely impact of the proposed trading activities on the areas of consideration listed
below

To be accepted as relevant and therefore taken into account as part of determining an

application, representations must relate to at least one of the following areas of

consideration:

a) Public Safety

b) Prevention of Crime and Disorder

¢) Prevention of Public Nuisance

d) Protection of Children from Harm

e) The Visual Impact

The licensing authority will not consider representations that are believed to be frivolous,
vexatious, or which relate to moral grounds.

A frivolous representation is generally taken to be one that is lacking in seriousness.

A vexatious representation is generally taken to be one which is repetitive, without
foundation or made for some other reason such as malice.

Determination

Street trading consent will be granted for a maximum period of 12 months and may be
revoked at any time.

If there are no relevant representations received during the consultation period, the
application will be granted without the need for a hearing once the fee has been paid in full
or arrangements made with the licensing authority to ensure payment is made.

Where relevant representations are received during the consultation period, applications will
usually be determined within 20 working days following the last working day of the
consultation period unless a longer period is agreed by all parties.

All relevant representations will be considered. The licensing authority will decide how much
weight to give to each representation taking into account the evidence supplied along with
any professional knowledge and/or experience of the person or organisation making the
representation.

If relevant representations are received during the consultation period and cannot be
resolved by an officer between the applicant and the person making the representation, the
application will be determined by the Licensing Sub-Committee at a hearing.

The licensing authority has the discretion to consider any relevant representations received
after the consultation period for applications where a hearing has been arranged.

The applicant and any persons who made representations may attend the hearing and will
have the opportunity to address the Sub-Committee during the hearing.
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In determining an application for the grant or renewal of a street trading consent the
licensing authority will consider the following:

a) Public Safety

b) Prevention of Crime and Disorder

¢) Prevention of Public Nuisance

d) Protection of Children from Harm

e) The Visual Impact

Areas for Consideration

Public Safety
Whether the street trading activity represents, or is likely to present:

a) a substantial risk to the public from obstructing the highway or any other right of way

b) a conflict with traffic and pedestrian movements

¢) a fire hazard

d) unhygienic conditions

e) a danger when a trader is accessing the site

f) any other matter presenting a risk to the public, nearby businesses, property or residential
premises.

Prevention of Crime and Disorder
Whether the street trading activity represents, or is likely to present, an increased risk of
crime order and disorder.

The Prevention of Nuisance
Whether the street trading activity represents, or is likely to present, a substantial risk of
nuisance to the public from litter, noise or odour, particularly in residential areas.

Protection of Children from Harm

Whether the street trading activity represents, or is likely to present, a substantial risk to
children. The results of a Criminal Record disclosure will also be relevant to this area of
consideration.

The Visual Impact
Consideration will be given to design and livery of the proposed vehicle or stall as to whether
it is in-keeping with the amenity and character of the area.

When determining a renewal application, the licensing authority may also consider:

a) Any adverse impact that has arisen from the trading activities and

b) Whether appropriate measures have been agreed and put into effect by the applicant to
mitigate any adverse impacts.

When determining an application for the grant or renewal of street trading consent the

licensing authority will also consider the suitability of the applicant taking into account:

a) Whether the applicant has any unspent convictions under the Rehabilitation of Offenders
Act 1974.

b) Refusal or neglect in paying fees relating to street trading consent.

Where the criminal record disclosure certificate provided by the applicant shows current
offences (i.e., those that are unspent under the Rehabilitation of Offenders Act 1974, the
licensing authority will consider the following:

a) whether the conviction is relevant.

b) the seriousness of the offence.

c¢) the length of time since the offence occurred.
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d) whether there is a pattern of offending behaviour.
e) whether that person’s circumstances have changed since the offence occurred.
f) the circumstances surrounding the offence, and the explanation offered by that person.

Criminal Record disclosures will be considered in accordance with the licensing authority’s
policy relating to convictions.

Each application for consent will be determined on its individual merits.

Where the licensing authority refuse to grant or renew consent, a statement of the reasons
for its decision will be provided in writing usually within 7 calendar days of the hearing.

Additional conditions may be added on a case-by-case basis and be requested by any of the
stated consultees or by the Licensing Committee.

Conditions

The Council is permitted to attach any conditions and restrictions on a consent that they
consider to be reasonably necessary.

Standard conditions that are attached to all consents are available from the Licensing
Department.

Conditions specific to food handlers

Food businesses must achieve and maintain a minimum Food Hygiene Rating of ‘3* —
Generally Satisfactory’. The Hygiene Rating must be displayed prominently on the stall or
vehicle.

Food handlers must hold a Level 2 Award in Food Safety in Catering accredited by The
Chartered Institute of Environmental Health or The Royal Institute for Public Health with a
certificate dated within the last 3 years.

Food businesses must be registered as a food business with the Local Authority. A consent
may be revoked if a Food Hygiene Rating drops below 3* after any reinspection or appeal
period has lapsed.

Officers may add or vary a condition/s attached to an existing Street Trading Consent at any
time if necessary to promote public safety and/or prevent nuisance or annoyance to affected
parties.

Variation of Consent

Any proposed substantial changes to the stall/vehicle being used, trading location, items to
be sold and trading schedule will require a new application to be made.

In some circumstances, officers may consider minor modifications without requiring a new
application to be made, for example, the addition of a similar item to be sold. In such cases
authorisation will be granted in writing normally via email.
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Transfer of Consent

Street trading consents are generally non-transferable, but if someone takes over an existing
business and the vehicle (if any) to be used, the trading schedule and locations are to
remain the same, the licensing authority may permit the new operator to apply for consent
using the renewal process subject to suitable person checks being carried out. In this
instance the proposed new operator must submit their application within 5 working days after
the current consent holder surrenders their consent.

The sub-letting of a pitch/site is prohibited.

Surrender of consent

The holder of the consent must confirm in writing to the licensing authority that they wish to
surrender the consent and return it to the Licensing Department.

In normal circumstances, fees will not be refunded if consent is surrendered.

Inspections

Officers may arrange to carry out routine inspections, carry out unannounced inspections
and act on information received in order to investigate any complaint received.

Officers will attempt to direct efforts towards those sectors, businesses or individuals whose
activities impact most on the safety, health or well being of the community at large, on
vulnerable groups or individual people.

Risks will be assessed in a consistent and objective manner, and take into account such
things as: the nature and history of the business and the procedures and controls it has in
place.

Enforcement

Failure of a consent holder to trade within the terms of the consent or trading activities taking
place without consent will be investigated and enforcement action taken in accordance with
the Neighbourhoods’ Enforcement Policy. This could include modification of the trading
schedule or conditions or revocation of the consent as well as the prosecution of the holder
and/or any individuals trading under their consent.

Appeals
The regulations do not provide right of appeal against decisions to refuse the grant or

renewal of consent, the revocation of consent, or against any restrictions or conditions
imposed on consent.

Fees

Under section 9 of the Act, the Council has set fees for different street trading activities. A
full set of fees is available from the Licensing Department.
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21.2 In addition to application/grant fees any application made for static trading from council
owned land will incur an additional land hire fee.

21.3 A minimum of 25% of the appropriate fee must be paid on application. Applications will not
be deemed as valid until the fee has been received.
The remaining balance of the fee must be paid in full before consent is issued.

21.4 The Council may agree to the balance of the fee being paid by instalments.
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